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《著作权法》第 47 条第 1 款第 7 项进行保护，侵权责任主要为停止侵权（停止
继续使用）与支付使用费。 















As one party of the core copyright industries, Chinese recording industries is 
encountering a fast shrinking. The people in this industries have appealed for 
protection on the Secondary Use of  Phonograms. Superficial analyses of such 
request of the right from the academic area have formed viewpoints of positive and 
negative. The dissertation thinks such protection should be entirely explored by all 
perspectives. Taking Chinese interests as centre, the dissertation will analyse the 
necessity to establish such right in China and how to contruct the right scientificly.  
The first chapter introduces the definitioin of Secondary Use of  Phonograms 
and Its Protecting History. The Secondary Use of Phonograms refers, when 
phonograms are used for broadcasting or perfoming, the users should pay a reasonable 
remuneration to the performers and producers. It was born in the expanding course of 
copyright, accompanying with the development of media technology. Article 12 of 
Rome Convention which has given a full protection on the Secondary Use of 
Phonograms has become a booster for the protection on the Secondary Use of 
Phonograms in the copyright law of different nations. Due to the driving movement of 
numerous interest groups in the expanding course, the copyright which includes bulky 
bundles of rights has not been demonstrated sufficiently by justification, which made 
the copyright confront a crisis of justification, copyright infringement becoming a 
normal phenomena of society. Although the protection for the Secondary Use of 
Phonograms conforms to the jusitification of copyright: not taking consumers as 
direct controlling object, not limiting the freedom of creation and the development of 
network technology, it should still be justified in the systems of copyright, especially 
in the circumstances that the copyright is confronting the crisis of jusitification. The 
second chapter of the dissertation have jusitified the prtoction for the Secondary Use 
of Phonograms from three apsects: according with the nature of economic rights in 
copyright of controlling public use of the subject-matter, as a necessary approach to 
distribute rights between copyrights and neighboring rights equally and to maintain 














public policy option, the third chapter anlyses whether the right should be conferred in 
China from three perspectives analyses of economics, legal globalization, public 
policy option, which has indicated that the true demand of the related industries in 
China is the basis for China to establish the right. And only by that, can the right be 
demonstrated whether it should be conferred in China. The true demand of Chinese 
recording industries and the importance of the Right to Secondary Use of  
Phonograms in the Copyright Act of India to the Indian recording industries have 
demonstrated conferring right on the Secondary Use of Phonograms is the revival way 
through which the Chinese music industries must go.   
Using for reference from the analysis of comparative law, combined with the 
current institutional resources of China's Copyright Act, the Right to Secondary Use 
of Phonograms should be stipulated as follows: the right should be stipulated as a 
right to remuneration, conferred on the producer who must distribute the remuneration 
to the performers; the specific shares should be negotiated by the two parties, but the 
right to remuneration of the performers should not be limited or be excluded in the 
contract of distribution. Besides that, the broadcasting should expand to wire or 
wireless broadcasting, rebroadcasting, replay, public perfoming of broadcasting, 
webcasting, internet-simulcasting and internet-rebroadcasting; and cummunication to 
the public refers to “perform” in China’s Copyright Act, namely mechanical 
performance. Furthermore, the right to perform a published work by phonograms 
should be in the scope of statutory licence.  
Based on the monopolization of the Right to Secondary Use of  Phonograms, 
the fifth chapter sets up systems of limitation on the right: firstly, to stick the legal 
doctrine to the core, the catch-all clause should be deleted in the systems of right; to 
protect the public interests, the “declaration in advance to avoid the limitations ” in 
the systems of limitation should be deleted; seondly, in the activities that conform to 
the conditions provided by law, such as teaching, free performance etc. broadcasting 
and performing phonograms should be added in the scope of fair use; besides, a 
spcific fovor treatment should be given to specific users.  














Right to Secondary Use of  Phonograms: the performers and producers should trust 
the right to collective society; and an expert court should be designated by law to 
resolve the disputations on the criteria of remumeration and the disputations on the 
distributing shares between the performers and producers. As one of the rights to 
remuneration, its nature should be defined as a special right between absolute rights 
and relative rights. It should be protected by Article 47(1)(7), the liabilities should be 
desisting from an infringement (ceasing to use )and paying for the remuneration.  
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